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Passed by Shri Uma Shanker Commissioner (Appeals-i)
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Arising out of Order-in-Original No_MP/28/ST/DEM/2009 Dated 29.03.2010

Issued by Assistant Commr STC, Service Tax, Ahmedabad ‘

5 arfrermal &1 <9 UG ual Name & Address of The Appellants
M/s. Abhinandan Travels Ahmedabad
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Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate authority in
the following way :-
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Appeal To Customs Central Excise And Service Tax Appellate Tribunal :-
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Under Section 86 of the Finance Act 1994 an appeal lies to :-
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The West Regional Bench of Customs, Excise, Service Tax Appellate Tribunal (CESTAT) at O-
20, New Mental Hospital Compound, Meghani Nagar,Ahmedabad — 380 016.
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(i) The appeal under sub section (1) of Section 86 of the Finance Act 1994 to the Appellate
Tribunal Shall be filed in quadruplicate in Form S.T.5 as prescribed under Rule 9(1) of the
Service Tax Rules 1994 and Shall be accompanied by a copy of the order appealed against
(one of which shall be certified copy) and should be accompanied by a fees of Rs. 1000/-
where the amount of service tax & interest demanded & penalty levied of Rs. 5 Lakhs or less,
Rs.5000/- where the amount of service tax & interest demanded & penalty levied is is more
than five lakhs but not exceeding Rs. Fifty Lakhs, Rs.10,000/- where the amount of service tax
& interest demanded & penalty levied is more-than fifty Lakhs rupees, in the form of crossed
bank draft in favour of the Assistant Registra/r/{g‘f, th.egl;;T‘t/ench of nominated Public Sector Bank of
the place where the bench of Tribunal is s'tgégg,d'*ﬁﬁ Lo, 7y \
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(iii) The appeal under sub section and (2A) of the section 86 the Finance Act 1994, shall be
filed in For ST.7 as prescribed under Rule 9 & (2A) of the Service Tax Rules, 1994 and shall be
accompanied by a copy of order of Commissioner Central Excise or Commissioner, Central Excise
(Appeals) (one of which shall be a certified copy) and copy of the order passed by the Central
Board of Excise & Customs / Commissioner or Dy. Commissioner of Central Excise to apply to the
Appellate Tribunal. -
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2, One copy of application or O.1.0. as the case may be, and the order of the adjuration
authority shall bear a court fee stamp of Rs.6.50 paise as prescribed under Schedule-I in terms of
the Court Fee Act, 1975, as amended.
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3. Attention is also invited to the rules covering these and other related matters contained in
the Customs, Excise and Service Appellate Tribunal (Procedure) Rules, 1982.
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4. For an appeal to be filed before the CESTAT, it is mandatory to pre-deposit an amount
specified under the Finance (No. 2) Act, 2014 (No. 25 of 2014) dated 06.08.2014, under section
35F of the Central Excise Act, 1944 which is also made applicable to Service Tax under section
83 of the Finance Act, 1994 provided the amount of pre-deposit payable would be subject to
ceiling of Rs. Ten Crores,

Under Central Excise and Service Tax, “Duty demanded” shall include:

() amount determined under Section 11 D:
(i) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

—>Provided further that the provisions of this Section shall not apply to the stay application and
appeals pending before any appellate authority prior to the commencement of the Finance (No.2)
Act, 2014,
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(4)(1) In view of above, an appeal against this order shall lie before the Tribunal on payment of
10% of the duty demanded where duty or duty and penalty are in dispute,.or penalty, where
enalty alone is in dispute.” ' S TN
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V2(ST)24/A-11/2016-17
ORDER-IN- APPEAL

1. This order arises out of the appeal filed by M/s. Abhnandan Travels,
707, New Cloth Market, Nr. Raipur Gate, Raipur, Ahmedabad (hereinafter
referred to as the “said appellants”) against the Order-In- Original No.
MP/28/STDEM/2009 dated 29.03.2009 (hereinafter referred to as the
“impugned order”)' passed by the Assistant Commissioner of Central Excise,
Div-II, Ahmedabad-II (hereinafter referred to. as the “adjudicating
authority™).

2, The facts of the case, in brief, are that the appellants were engaged in
providing sefvices of ‘Rent-a-cab’ and are also registered with the Service
Tax department holding a valid Service Tax Registration number
ACAPK2624FSTO01. Intelligence gathered that the appellants were not
paying Service tax properly on the taxable services charged and collected by
them. Hence, search proceedings were initiated against the appellants and
during the course of invéstigation, it was revealed that they were engaged in
providing rent-a-cab service since long and obtained Service Tax registration
on 26.04.2004. They were providing vehicles, mainly taxis, to their various
clients like M/s. Cadila Health Care Ltd., M/s. Fascel Ltd., M/s. Reliance
Communication Ltd. etc. and were raising invoices along with Service Tax.
From the documents and details, it was revealed that during the period from
2004-05 to 2006-07 they had made uneven payment. It was further seen
that during the year 2004-05, the appellants had short paid an amount of
<1,74,097/- and during the years 2005-06 and 2006407, they had paid
excess Service Tax of 296,304/-. After the adjustment of excess payment,
an overall short payment of I77,793/- was worked out during the period
from 2004-05 to 2006-07. Accordingly, in view of the said short payment of
Service Tax, a show cause notice dated 08.04.2008 was, therefore, issued to
the appellants. The adjudicating authority, vide the impugned order,
confirmed the demand of Service Tax of 77,793/~ under Section 73(1) of
the Finance Act, 1994 and ordered the recovery of interest under Section 75
of the Act. He also imposed imposed penalties under Sections 76, and 78 of

the Act.

3. Being aggrieved with the impugned order, the appellants preferred an
appeal before the then Commissioner (Appeals-1V) who, vide Order-In-
Appeal number 340/2010(STC)/MM/Commr.(A)/Ahd. dated 28.09.2010, set
aside the impugned order and remanded back the case to the adjudicating
authority with direction to re-examine the issue after going through the

contract as well as—’c—aﬁsgylaws cited by the appellants.
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4, Being aggrieved with the said OIA, the department filed an appeal
before the Hon’ble CESTAT, West Zonal Bench, Ahmedabad. The Hon’ble
CESTAT, vide order number A/1037/WZB/AHD/2012 dated 06.07.2012,
remanded back the case to the Commissioner (Appeals) for a proper decision

afresh.

5. In view of the above judgment of the Hon'ble Tribunal, I take up the

case to be decided on merit.

6. Personal hearing in the case was granted on 22.06.2016 and Shri
Nagesh Belsare, CA, appeared before me. Shri Belsare reiterated the grounds
of appeal and submitted that before the show cause notice was issued, they
had paid the tax arrears and paid 25% of penalty under Section 78 of the Act
after the impugned order. He requested that as per Section 73(1)(a) no
penalty should be imposed and in support he tabled before me certain

citations.

7. I have carefully gone through the facts of the case on records, grounds
of the Appeal Memorandum and written submissions made by the appellants.
I find that the appellants have accepted-the verdict of the adjudicating
authority their only i’equest placed before me is to set aside the penalty
portion, under Section 76 of the Act, of the impugned order.

The amount of penalty is generally imposed over and above the amount of
service tax and interest to be paid by the assessee and the purpose of
imposing a penalty is to penalize the defaulter. However, payment of penalty
iIs not mandatory under Service Tax provisions. In CCE v. Pioneer Plastic
Products it was held that the penalty under Sections 76 & 77 of the Finance
Act, 1994 is not mandatory. If the assessee is able to prove that there was
reasonable cause for the failure for which a penaity is being imposed, he can
avoid the penalty under Section 80 of the Act. In CCE v. Sanchar Bharti (P)
Ltd., it was held that if reasonable cause exists for delay in depositing service
tax, penalty can be reduced or even waived as per Section 80 of the Finance
Act, 1994. The penal provisions under Service Tax are provided under
Sections 76, 77 and 78 of Finance Act, 1994. Although the penalty is liable to
be imposed for the circumstances covered under the sajd provisions, Section
80 of the Finance Act, 1994, provides provisions not to impose penalty, for
any failure referred to in the said provisions, if the Service Tax assessee
proves that there was sufficient cause for such- failure. In this case, the
appellants have failed to provide any reasonable cause exce%gmhey have
paid 25% of penalty under Section 78 of the Act. In thls/reg;“rd,[IWOuld like
to quote that the benefit of reduced penalty equivalent td"/259
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Service Tax determined during the course of audit, investigation or
verification, even if those cases are covered by extended period of
limitation, if the service tax along with interest and penalty equal to 1% of
such tax, for each month, for the period during which the default continues,
up to a maximum penalty of 25% of the tax amount, is paid before the
issue of show cause notice u/s 73(1), then proceedings in respect of
such tax paid shall be deemed to be concluded. In the present case the
appellants have paid 25% of the penalty only after the impugned order was

issued hence, their request cannot be accepted.

8. In view of above, I do not find any reason to interfere in the impugned

(U MkﬁAS)HAN KER)

COMMISSIONER (APPEAL-II)
CENTRAL EXCISE, AHMEDABAD.

order and reject the appeal filed by the appellants.

ATTESTED

SUPERINTENDENT (APPEAL-II),
CENTRAL EXCISE, AHMEDABAD.

BY R.P.A.D.

M/s. Abhinandan Travels,
707, New Cioth Market,

Nr. Raipur Gate, Raipur,
Ahmedabad-380 015

Copy To:-
The Chief Commissioner, Central Excise, Ahmedabad.
The Commissioner, Service Tax, Ahmedabad.

1.

2.

3. The Additional Commissioner, Service Tax, Ahmedabad

4, The Assistént Commissioner, Service tax, Div-V, Ahmedabad

5. The Assistant Commissioner, Systems, Service Tax, Ahmedabad
¢ Guard File.

7. P.A. File.
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