
.Q

-0

~: 26305065

3ll~<ttl (311ftc;r - II) cp1 cP1l1fo1ll cb~lll ,:k41G ~
lza gIul +#dI, la8i ifra, @)Rea4la # u,

~ ic;1 lc:11~, 3ltF-IGl61 I G- 380015.

:......7555
~ ~~~: Order-In-Appeal No..AHM-SVTAX-000-APP-39-16-17

~Date: 19.07.2016 "iJ'fRT ffl cB"1° ~ Date of Issue v/o:J// {

Passed by Shri Uma Shanker Commissioner (Appeals-II)

_____ 3WJcffi "flcfm ~l:\l-!ctlcillc{ : ~I'9,cfc'tlC'lll aRT '1fffl ~ ~ x=f

--------~: ----- \9"~
Arising out of Order-in-Original No MP/28/ST/DEM/2009 Dated 29.03.2010

Issued by Assistant Commr STC, Service Tax,· Ahmedabad

~4"1clcf>e1f cf>T .:rr=r ~ tJ'ITT Name & Address of The Appellants
M/s. Abhinandan Travels Ahmedabad

~ 3rft smesgr a srige al{ ft anfh sf If@rat a s7fl R~Rua Tar cpx

'flcfmTt:-
Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate authority in
the following way:-

ft zyc, Uwl zrcn vi hara or4l#hr nrznf@raw at 3flea­
Appeal To Customs Cehtral Excise And Service Tax Appellate Tribunal :-

fcR=fm~,1994 cB"1° t1'RT 86 cB" 3RfT@~ 'cf>1" ~ cB" 'Cfffi cB"1° \JlT~:­
Under Section 86 of the Finance Act 1994 an appeal lies to :-

ufa eh#ta ft #tr zyca, Tr can g hara ar4tar =nznf@raw it. 2o, q #ea
l:\lffclc&l cf>A.Jl'3°,s, ~~. ~l:\l-!ctlcillci-380016

The West Regional Bench of Customs, Excise, Service Tax Appellate Tribunal (CESTAT) at 0-
20, New Mental Hospital Compound, Meghani Nagar,Ahmedabad - 380 016.

(ii) sr@tar nraf@aw at fa4fr ar@fr, 1994 cB"1° t1'RT 86 (1) cB" 3i+fa 3rfla ara
Pllll-llcJC'1l 1994 cB" frn.:r:r 9 (1) cB" sifa Reiff pf ~.tr- s ar #Rai # \JlT
#+ft vi r er R 3r? # fasa aria at nr{ it s# 4Raif
a#t Gt a1Ry (G v mfr uf "ITT<fi) 3ffi arr fk zn #i urznf@aw al graftd ft-Q;@'
t cfITT cB" -;,ffe@ fll4G-lPlct> l¼l"3I' ~ cB" <'lllll4ld cB" "ffITTljq? xlvl«,1x cB" ma aifha a rue # xiiLf
~ ~~ ctT 1'!l<T, 6lJ'M ctT 1'!l<T &R wrrm TmT ~~ 5 C'lTi!5I' m '3"fffi cpl, t crITT ~
1 ooo / - #ha ht gtftt sf hara 6t mi, an al 1'!l<T &R wrrm TmT~~ 5 C'lTi!5I' m
50 C'lTi!5I' 'ct'cn 'ITT m ~ 5000 / - ¢'R:r 1luAT "ITT<fi I ~~ ctl 1'1l<T, 6lJ'M ctT 1'!l<T 3ITT C'l<TTllT TmT
~~ 50 C'lTi!5I' qr Um Gnat azi q, 1000o / - ffi~ °ITT'fi I

(ii) The appeal under sub section (1) of Section 86 of the Finance Act 1994 to the Appellate
Tribunal Shall be filed in quadruplicate in Form S.T.5 as prescribed under Rule 9(1) of the
Service Tax Rules 1994 and Shall be accompanied by a copy of the order appealed against
(one of which shall be certified copy) and should be accompanied by a fees of Rs. 1000/­
where the amount of service tax & interest demanded & penalty levied of Rs. 5 Lakhs or less,
Rs.5000/- where the amount of service tax & interest demanded & penalty levied is is more
than five lakhs but not exceeding Rs. Fifty Lakhs, Rs.10, 000/- where the amount of service tax
& interest demanded & penalty levied. is more than fifty Lakhs rupees, in the form of crossed
bank draft in favour of the Assistant Registra~eAch of nominated Public Sector Bank of
the place where the bench of Tribunal is s·tCat~_d"1"" <1·';',,,;;0~rI}- ,., (,_;, - \
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(iii) fcrrfn:r~.1994 ctr 'cITTT 86 ctr B'Cf-'cITTT (2\[) cB" 3iw@ 3l1T@~ A<.Jl-lltj<:"JI, 1994 cB" f.n:/l:r 9 (2\[)
cfi 3iw@ f.mffur f gal.7 al r hi vd '3tlcfi 'ffTQJ' 3rrgri, as€tr snr zyea/ 3rgaa, #ta Gara
gen (3r8ts) a 3mer at WRIT (si uafr mTI 'ITT<fi) 3iR 3WJcrn/~ 3WJcrn 3lQJ'clT BcT 3WJcrn . ~
Gar zgcan, r9l#la =urarferaw at 3rheaa f2a a gg v#tr vi hi sara zgca ahey 3WJcrn,
ah4tu snr zyc rr qfa am2r al uf hf @hf I

(iii) The appeal under sub section and (2A) of the section 86 the Finance Act 1994, shall be
filed in For ST. 7 as prescribed under Rule 9 & (2A) of the Service Tax Rules, 1994 and shall be
accompanied by a copy oforder of Commissioner Central Excise or Commissioner, Central Excise
(Appeals) (one of which shall be a certified copy) and copy of the order passed by the Central
Board of Excise & Customs I Commissioner or Dy. Commissioner of Central Excise to apply to the
Appellate Tribunal.

2. zrnrizilf@era nrnr zrcan 3rf@)Rm, +97s 6 rf w r4pat-4 a 3iw@ fefffa fag 3gar pa srrkr
gi em1a m,If@earl a 3mar a mTI L/x xii 6.50/- ha at qrarcar zyea feaz WIT 'f5AI ~ I

2. One copy of application or 0.1.0. as the case may be, and the order of the adjuration
authority shall bear a court fee stamp of Rs.6.50 paise as prescribed under Schedule-I in terms of
the Court Fee Act, 1975, as amended.

3. t#tr grca, snr grca vi aas aft#tu =naf@erarur (arffeafe) Ramal, 1os2 affa tgd ru iafea
l=fflf<'lT cJ)]' x1f?i-lfc;ia ffi cm;r f.wi:rr ctr 3lR '1ft &JR 3Tifflo fcITTiT uITcTT ~ 1

3. Attention is also invited to the rules covering these and other related matters contained O
the Customs, Excise and Service Appellate Tribunal (Procedure) Rules, 1982.

4.« ra, a.4r 3eaz lavihara 34arr qf@)aur (a#a h #fa 3r4tit ct- miwrr ii'~ 3c'91c;.:, .:,

era3f@fun, r&yy frear 39qa 3iaaf fa4tr(icn-3) 37f@21f1a 2erg(2ezy frin 29 fain;..2¥g.:,

sit #Rt fafrr 34f@0fr, r&&y #tar za #3iaaaraat atarr#ra{&;rfr#a q&.uf@ rmaa
3rfrarf&, a1f fazear a# 3iaiia smRtaar8 3rh@gr erufzraluuarf@eat
hc4hr37eazlaviaaa3iaafa faragra"j enf?.:, .:,

(iJ om 11 & a 3iair ff ta..
(ii) cls fr a a{ na fa
(iii) dz mar fzrara,) a fua 6 # 3iadr ±r am

-» 37ratarf zrz fazenra ,aen fa4tr (Gi. 2) 31f@1fer,2014a 3caraua fa@ 3rh#hrqferat#
"Wia'f~~ 31W Vcf 3-fCfrc;r cfil'~~ ITTaTI

4. For an appeal to be filed before the CESTAT, it is rnandatory to pre-deposit an amount
specified under the Finance (No. 2) Act, 2014 (No. 25 of 2014) dated 06.08.2014, under section Q
35F of the Central Excise Act, 1944 which is also made applicable to Service Tax under section
83 of the Finance Act, 1994 provided the amount of pre-deposit payable would be subject to
ceiling of Rs. Ten Crores,

Under Central Excise and Service Tax, "Duty demanded" shall include:

(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

➔Provided further that the provisions of this Section shall not apply to the stay application and
appeals pending before any appellate authority prior to the commencement of the Finance (No.2)
Act, 2014.

(4)(i) gr iaf ,sa32ra ufrgr4t if@eauramer szi srca 3rar sra zar avg faa1fa z atair
.:, .:,

far arr era# 10% macwallsrihaau faa1fa gtaszuz 103arcwRtaaaj.:, .:, .:,

(4)(i) In view of above, an appeal against this order shall lie before the Tribunal on payment of
10% of the duty demanded where duty or: duty and penalty are in dispute,. or penalty, where
penalty alone is in dispute." ·
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ORDER-IN- APPEAL

1. This order arises out of the appeal filed by M/s. Abhnandan Travels,
707, New Cloth Market, Nr. Raipur Gate, Raipur, Ahmedabad (hereinafter
referred to as the "said appellants") against the Order-In- Original No.
MP/28/STDEM/2009 dated 29.03.2009 (hereinafter referred to as the
"impugned order") passed by the Assistant Commissioner of Central Excise,
Div-II, Ahmedabad-II (hereinafter referred to as the "adjudicating
authority").

2. The facts of the case, in brief, are that the appellants were engaged in
providing services of 'Rent-a-cab' and are also registered with the Service

Tax department holding a valid Service Tax Registration number

ACAPK2624FST001. Intelligence gathered that the appellants were not

paying Service tax properly on the taxable services charged and collected by

them. Hence, search proceedings were initiated against the appellants and

O urns the course of investigation, it was revealed that they were engaged in
providing rent-a-cab service since long and obtained Service Tax registration
on 26.04.2004. They were providing vehicles, mainly taxis, to their various

clients like M/s. Cadila Health Care Ltd., M/s. Fascel Ltd., M/s. Reliance
Communication Ltd. etc. and were raising invoices along with Service Tax.
From the documents and details, it was revealed that during the period from
2004-05 to 2006-07 they had made uneven payment. It was further seen
that during the year 2004-05, the appellants had short paid an amount of

1,74,097/- and during the years 2005-06 and 2006-07, they had paid

excess Service Tax of 96,304/-. After the adjustment of excess payment,

an overall short payment of ~77,793/- was worked out during the period
from 2004-05 to 2006-07. Accordingly, in view of the said short payment of

Q Service Tax, a show cause notice dated 08.04.2008 was, therefore, issued to
the appellants. The adjudicating authority, vide the impugned order,
confirmed the demand of Service Tax r77,793/- under Section 73(1) of

the Finance Act, 1994 and ordered the recovery of interest under Section 75

of the Act. He also imposed imposed penalties under Sections 76, and 78 of
the Act.

3. Being aggrieved with the impugned order, the appellants preferred an
appeal before the then Commissioner (Appeals-IV) who, vide Order-In­

Appeal number 340/2010(STC)/MM/Commr.(A)/Ahd. dated 28.09.2010, set
aside the impugned order and remanded back the case to the adjudicating
authority with direction to re-examine the issue after going through the
contract as well as...ea-se..laws cited by the appellants.= "pg$:.Ro./es°. ".G% he, c-± &3y A-at ...i &yo
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4. Being aggrieved with the said OIA, the department filed an appeal
before the Hon'ble CESTAT, West Zonal Bench, Ahmedabad. The Hon'ble
CESTAT, vide order number A/1037/WZB/AHD/2012 dated 06.07.2012,
remanded back the case to the Commissioner (Appeals) for a proper decision
afresh.

5. In view of the above judgment of the Hon'ble Tribunal, I take up the
case to be decided on merit.

6. Personal hearing in the case was granted on 22.06.2016 and Shri
Nagesh Belsare, CA, appeared before me. Shri Belsare reiterated the grounds
of appeal and submitted that before the show cause notice was issued, they
had paid the tax arrears and paid 25% of penalty under Section 78 of the Act
after the impugned order. He requested that as per Section 73(1)(a) no
penalty should be imposed and in support he tabled before me certain
citations.

7. I have carefully gone through the facts of the case on records, grounds
of the Appeal Memorandum and written submissions made by the appellants.
I find that the appellants have accepted · the verdict of the adjudicating
authority their only request placed before me is to set aside the penalty
portion, under Section 76 of the Act, of the impugned order.

The amount of penalty is generally imposed over and above the amount of
service tax and interest to be paid by the assessee and the purpose of

imposing a penalty is to penalize the defaulter. However, payment of penalty
is not mandatory under Service Tax provisions. In CCE v. Pioneer Plastic
Products it was held that the penalty under Sections 76 & 77 of the Finance
Act, 1994 is not mandatory. If the assessee is able to prove that there was

reasonable cause for the failure for which a penalty is being imposed, he can
avoid the penalty under Section 80 of the Act. In CCE v. Sanchar Bharti (P)
Ltd., it was held that if reasonable cause exists for delay in depositing service
tax, penalty can be reduced or even waived as per Section 80 of the Finance
Act, 1994. The penal provisions under Service Tax are provided under

Sections 76, 77 and 78 of Finance Act, 1994. Although the penalty is liable to
be imposed for the circumstances covered under the said provisions, Section
80 of the Finance Act, 1994, provides provisions not to impose penalty, for
any failure referred to in the said provisions, if the Service Tax assessee
proves that there was sufficient cause for such failure. In this case, the

appellants have fated to provide any reasonable cause excg9ff@a%f%7g%¥have
paid 25% of penalty under section 78 of the Act. In this[g9f9.9,3@ul@like
to quote that the benent of reduced penalty equivalent ,t6 /25%.of thsaid. [

sertce Tax is available only if such lesser penalty amoult.i&,at$5$At/jam
thirty days First and second proviso to section 78 or th@)Wince$es of

0
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Service Tax determined during the course of audit, investigation or
verification, even if those cases are covered by extended period of

limitation, if the service tax along with interest and penalty equal to 1% of
such tax, for each month, for the period during which the default continues,
up to a maximum penalty of 25% ofthe tax amount, is paid before the

issue of show cause notice u/s 73(1). then proceedings in respect of

such tax paid shall be deemed to be concluded. In the present case the
appellants have paid 25% of the penalty only after the impugned order was
issued hence, their request cannot be accepted.

8. In view of above, I do not find any reason to interfere in the impugned
order and reject the appeal filed by the appellants.

lAl-.-
(UMA SHANKER)

COMMISSIONER (APPEAL-II)
CENTRAL EXCISE, AHMEDABAD.

ATTESTED

SUPERINTENDENT (APPEAL-II),
CENTRALEXCISE,AHMEDABAD.

BY R.P.A.D.

M/s. Abhinandan Travels,
707, New Cloth Market,

Nr. Raipur Gate, Raipur,
Ahmedabad-380 015
Copy To:­

1. The Chief Commissioner, Central Excise, Ahmedabad.
2. The Commissioner, Service Tax, Ahmedabad.

3. The Additional Commissioner, Service Tax, Ahmedabad
4. The Assistant Commissioner, Service tax, Div-V, Ahmedabad

5. The Assistant Commissioner, Systems, Service Tax, Ahmedabad

5Guard File.
7. P.A. File.




